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JACOBS, Justice:



Jeffrey Furman (“Furman”), the plaintiff-below, agmds from a Superior
Court order dismissing his complaint against thdemi@ant-below, Delaware
Department of Transportation (“DelDOT”) on the gnduthat sovereign immunity
barred the action. On appeal, Furman argues tattrial court improperly
dismissed the complaint, because the court relpeoh @n affidavit extrinsic to the
complaint, without affording him an opportunity faliscovery. Because the
Superior Court considered matters outside the pigadit erred by applying the
Rule 12(b)(6) motion to dismiss standard insteadawiverting the motion to, and
treating it as, a motion for summary judgment. therefore reverse and remand
for the trial court to reconsider the motion untie® Rule 56 summary judgment
standard.

FACTUAL AND PROCEDURAL BACKGROUND

On October 24, 2008, Furman was injured while engs$ennsylvania
Avenue near Pasture Street in Wilmington, when teeped into an uncovered
maintenance box. Furman’s complaint alleges tredDDT was grossly negligent
for failure to warn the public that the maintenamox was uncovered. Furman
claims that, as a result, he suffered permanergigdlyinjuries.

On October 9, 2010, Furman filed a Superior Cowtioa for money

damages against DelDOT, claiming that DelDOT wassgly negligent in failing



to observe its duty to maintain a safe roadwayln December 2010, DelDOT
moved to dismiss the complaint on the ground okseign immunity. In support
of its motion, DelDOT relied upon the affidavit ddebra A. Lawhead, the
Insurance Coverage Administrator for the State eltaldare.

In her affidavit, Ms. Lawhead testified that: (i)erh “duties include
administration of insurance coverage in all inseanfvhere] the State has waived
sovereign immunity by establishing a State Insuga@overage Program pursuant
to 18 Del. C. Chapter 6501"; (ii) that she has “personal knog&df the policies
established by [the Insurance Determination] Cone®@it and (iii) that neither the
State nor DelDOT “purchased any insurance that laavare of that would be
applicable to the circumstances and events allegf@urman’s] Complaint. . . .”
Ms. Lawhead also testified that the General Assgrhlald not appropriated any
money to purchase this type of insurance, or eddetgslation allowing the State
to be held liable for Furman’s personal injury oiai

In opposing DelDOT’s motion to dismiss, Furman diga Ms. Lawhead’s
affidavit statement that she was not “aware” of amgurance purchased by the
State that would cover the accident. That statémEorman argued, was
insufficient to show, prima facie, that DelDOT had not waived sovereign

Immunity, because it was not an “affirmative stagem[that] the alleged acts are

1 10Ddl. C. §8§ 4001-4005.



not covered by either self insurance or commernglrance.” Moreover, Furman
insisted, it was error for the Superior Court taide whether DelDOT had waived
sovereign immunity at this procedural stage, bezdugman “must be given the
ability, through discovery, to determine what i sesured by the State, or what is
covered under commercial insurance.” Furman ditf however, submit an

affidavit stating reasons why he could not predants to challenge DelDOT'’s

motion, as Rule 56(f) requirés.

It is well-settled Delaware law that where the &tatas “no insurance
coverage for the risks presented,” the State hag fndependently waived
sovereign immunity under 1Bel. C. § 6511.% Conversely, “the existence of an
insurance policy covering [a plaintiff's] claim ddu constitute a waiver of
sovereign immunity under 1Bel. C. § 6511.* In this case the Superior Court
determined as a matter of law that DelDOT had natved sovereign immunity,

and on that basis dismissed the complaint.

2 DEL. SUPER CT. CIv. R. 56(f) (“Should it appear from the affidavits of arfy opposing the
motion that the party cannot for reasons statedgmteby affidavit facts essential to justify the
party’s opposition, the Court may refuse the appion for judgment or may order a continuance
to permit affidavits to be obtained or depositibtmbe taken or discovery to be had or make such
other order as is just.”).

% Doev. Cates, 499 A.2d 1175, 1181 (Del. 1985).

41d. at 1183.



In so doing, the trial court relied exclusively ts. Lawhead’s affidavit
statement that “neither the State nor DelDOT hashased insurance for the
circumstances listed in the complaint.” Accordingthe trial court dismissed
Furman’s complaint under Rule 12(b)(6), becausensarance was available to
cover Furman’s loss. Furman appeals from thatguli

ANALYSIS

We review a trial court’s “rulings on motions tosmiiss pursuant to Rule
12(b)(6) and motions for summary judgmeletnovo.”> The issue presented is
whether the Superior Court erroneously granted D3 motion to dismiss.
Both parties agree that because DelDOT’'s Rule {&)(lmhotion to dismiss relied
on “matters outside the pleadings’e(, Ms. Lawhead’s affidavit), the Superior
Court’s dismissal was “in effect” a summary judgrnéecision.

The trial court, however, applied the legal staddapplicable to a Rule
12(b)(6) motion, without giving the parties priootite that it was converting
DelDOT’s dismissal motion into a Rule 56 motion feummary judgment.
Instead, the trial court dismissed the complairgeldaon Ms. Lawhead’s affidavit
statement that Furman would be “unable to proveta&facts that could entitle
him to relief.” That was reversible error, Furmeaims, because the trial court

ruled prematurely without first affording him anpmstunity to take discovery to

® Ramirez v. Murdick, 948 A.2d 395, 399 (Del. 2008).

4



explore whether, in fact, there existed a staterarsce policy that would cover his
claim®

A. Consideration of Materials Outside the Pleadings

In Vanderbilt Income and Growth Associates v. Arvida/JVMIB Managers,” this
Court reversed a trial court grant of a Rule 1Hp)totion that relied on matters
outside the pleadings. We held that there werg ttmd exceptions to the general
rule prohibiting consideration of such extrinsictaral on a motion to dismiss: (i)
where an extrinsic document is integral to a pitiistclaim and is incorporated
into the complaint by reference, and (ii) where tltoeument is not being relied
upon to prove the truth of its contefitsNeither exception is applicable here.
Therefore, the trial court erred in relying on Msawhead’s affidavit when
deciding the motion to dismiss under Rule 12(b3t@nhdards.

B. Adequate Notice of Conversion

The Superior Court, if it wished to consider thewbaad affidavit, was

required under Rule 12(b) to formally convert thetion to dismiss into a motion

® Specifically, Furman claims that because Ms. Lawhédid not provide a definitive nor
affirmative statement” as to whether the Stateihsgrance to cover his injury claim, he “should
[be] allow[ed] . . . [to] . . . conduct discoverydh determinedefinitively what insurance the
[S]tate has and what it covers.”

7691 A.2d 609 (Del. 1996).

8 1d. at 613.See also, Malpiede v. Townson, 780 A.2d 1075, 1090-92 (Del. 2001) (holding
consideration of provision in company’s certificateincorporation on motion to dismiss was
not reversible error, where the material was eagilyenticated, never contested and appropriate
for judicial notice).



for summary judgment. The Superior Court was atspiired to afford the parties
adequate notice of the conversion. Algpriva Shareholder Litigation Co., LLC v.
EV3,° we held that a trial court’s conversion of a motio dismiss into a summary
judgment motion was procedurally defective becatsecourt did not notify the
partiesin advance and afford them a reasonable opportinitgspond, as Rule
12(b) and Rule 56 require. We held that “the Swp&Court must give the parties
at least ten days notice of its intent to conveRue 12(b)(6) motion to dismiss
into a Rule 56 motion for summary judgmeft.”

UnderAppriva, this Court must consider: (i) whether the matsrsabmitted
require conversion of the motion to dismiss int@ dor summary judgment; (ii)
whether the parties had adequate notice of thlectsiat’s intention to convert; and
(iii) if not, whether the trial court’s failure tprovide notice was harmless ertor.
Error is harmless if there is “no set of facts ohiali plaintiffs could possibly
recover.*” In Ramirez v. Murdick,"® we held that the trial court erred in failing to

give notice to the parties before converting théeRi2(b)(6) motion into a Rule 56

9937 A.2d 1275 (Del. 2007).
1014,

1d. at 1286.

121d. at 1288 (citation omitted).

13948 A.2d at 395.



summary judgment motion, but because the facts wedesputed and the issue
was purely one of law, the error was harmless. eHkeowever, the trial court’s
failure to provide the parties notice of conversias not harmless. Because the
court never gave notice that it intended to con#ieet motion to dismiss into a
summary judgment motion, Furman was never affor@edasonable opportunity
to submit a Rule 56(f) affidavit, as Rule 12(b) wmnplates. UnlikeRamirez,
where the dismissal was decided solely on an isslav,'* here the dismissal was
based on a disputed material fagt., whether the State has insurance coverage
that would cover Furman’s claim.

Because the trial court improperly decided the amto dismiss, we reverse
and remand for the trial court to reconsider theiomounder the correct legal
standard, after affording the parties a reasonappertunity to present all factual
material relevant to a summary judgment motion.

CONCLUSION

The judgment of the Superior Court is reversed taedmatter is remanded

to the Superior Court, for proceedings consistétit this Opinion. Jurisdiction is

not retained.

1d. (“This case turned upon the court’s applicatibham statutes to undisputed facts.”).
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